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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

 
In the Matter of   ) 
   ) 
Implementation of the Pay Telephone   ) 
Reclassification and Compensation Provisions ) CC Docket 96-128 
of the Telecommunications Act of 1996  ) 
   ) 
Florida Public Telecommunications Association ) 
Inc. Petition for Declaratory Ruling and Order of ) 
Preemption   ) 
 
 

COMMENTS OF THE 
ILLINOIS PUBLIC TELECOMMUNICATIONS ASSOCIATION 

 
 
 The Illinois Public Telecommunications Association (“IPTA”) submits that the Florida 

Public Telecommunications Association, Inc. (“FPTA”) petition for a declaratory ruling and 

order of preemption to enforce the Commission’s orders implementing Section 276 of the 

Telecommunications Act of 1996 (“Federal Act”) highlights the increasing need for the 

Commission’s declaratory ruling on the implementation and enforcement of the Commission’s 

Payphone Orders1and Wisconsin Order.2  The IPTA urges the Commission to take this 

opportunity to move on the pending petitions for a declaratory ruling on this matter before any 

more time passes, endangering the very rights that this Commission has repeatedly found to be 

due to payphone service providers under the Federal Act. 
                                                 
1 In the matter of the Implementation of the Pay Telephone Reclassification And Compensation Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-128, Report and Order, 11 FCC Rcd. 20541, ¶¶146-147 (1996) 
(“First Payphone Order”), and Order on Reconsideration, 11 FCC Rcd. 21233 (1996), ¶¶131, 163 (“Payphone 
Reconsideration Order”) aff'd in part and remanded in part sub nom. Illinois Pubic Telecommunications Assn. v. FCC,  
117 F.3d 555 (D.C. Cir. 1997) clarified on rehearing 123 F.3d 693 (D.C. Cir. 1997) cert. den. sub nom. Virginia State 
Corp. Com’n. v. FCC, 523 U.S. 1046 (1998); Order, DA 97-678, 12 FCC Rcd. 20997, ¶¶ 2, 30-33, 35 (Com. Car. 
Bur. released April 4, 1997) (“Bureau Waiver Order”); Order, DA 97-805, 12 FCC Rcd. 21370, ¶ 10 (Com. Car. 
Bur. released April 15, 1997) (“Bureau Clarification Order”) (collectively “Payphone Orders”). 
 
2 In the Matter of Wisconsin Public Service Commission:  Order Directing Filings, Bureau/CPD No. 00-01, 
Memorandum Opinion and Order, FCC 02-25, 17 FCC Rcd. 2051, ¶ 31 (Jan. 31, 2002)(“Wisconsin Order”) aff’d 
sub nom. New England Public Communications Council, Inc. v. FCC, 334 F.3d 69 rehearing and rehearing en banc 
denied (Sep. 22, 2003). 
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The Commission held that states must implement the federal requirement for cost-based 

rates that comply with the new services test by no later than April 15, 1997 and specifically 

preempted any inconsistent state requirement.3  The Commission also found that because 

incumbent local exchange carriers had an incentive to charge their competing payphone 

providers unreasonably high prices for network services, the Commission expressly conditioned 

the incumbent local exchange carriers’ eligibility for receipt of dial around compensation on 

their actual compliance with the cost-based rate requirement.4  Although the carriers could self-

certify their compliance with the new services test to begin receiving dial around compensation, 

and other carriers were not free to reject this self-certification, the Commission emphasized that 

only actual compliance would satisfy the eligibility requirement.  However, the determination of 

actual compliance was a matter to be determined solely by the Commission or a state 

commission.5 

The Commission now has a number of pending requests for a declaratory ruling on the 

implementation of the Payphone Orders and the Wisconsin Order.6  Rather than reiterate the 

comments filed by the IPTA in these proceedings, the IPTA incorporates them herein by 

reference.  However, in addition to these petitions, the Supreme Judicial Court of the State of 

Massachusetts recently indicated that it is referring similar questions to the Commission for 

guidance, with a court deadline of August 18, 2006.  The Oregon Public Utilities Commission 
                                                 
3 First Payphone Order, ¶ 147; Payphone Reconsideration Order, ¶ 163.  See also Wisconsin Order, ¶¶ 15, 42, 49-
51. 
4 Payphone Reconsideration Order, ¶¶ 130-131,163; Bureau Waiver Order, ¶¶ 30-31, 33; Bureau Clarification 
Order, ¶ 10. 
5 Bell-Atlantic v. Frontier Communications Services, DA 99-1971, ¶ 28 (Com. Car. Bur. Released September 24, 
1999). 
6 The Illinois Public Telecommunications Association’s Petition for A Declaratory Ruling Regarding the Remedies 
Available for Violations of the Commission’s Payphone Orders, Public Notice, DA 04-2487, issued August 6, 2004 
(“IPTA Petition”); The Southern Public Communications Association’s Petition for A Declaratory Ruling Regarding 
the Remedies Available for Violations of the Commission’s Payphone Orders, Public Notice, DA 04-3653, issued 
November 19, 2004 (“SPCA Petition”); and Petition of the Independent Payphone Association of New York, Inc. to 
Pre-empt Determinations of the State of New York Refusing to Implement the Commission's Payphone Orders, and 
For a Declaratory Ruling, Public Notice, DA 05-49, issued January 7, 2005.   
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likewise is holding in abeyance a proceeding for the refund of charges found to be in excess of 

the Commission’s cost-based rate requirements under the new services test.  The Oregon PUC is 

awaiting the Commission’s action on the pending requests for a declaratory ruling.  Numerous 

states are awaiting guidance from the Commission on a matter of utmost importance to payphone 

providers. 

Meanwhile, the IPTA continues to pursue its remedies in state court proceedings while 

awaiting the Commission’s action on its petition.  But time is running out.  Although the IPTA 

pursued enforcement of the Commission’s Payphone Orders from the outset, filing its petition 

before the Illinois Commerce Commission (“Illinois Commission”) on May 8, 1997, shortly after 

the Commission’s April 15, 1997 deadline for compliance with the cost-based rate requirements, 

and although the IPTA petition requested the Illinois Commission both to require the 

enforcement of the new services test rate requirements and to order refunds of all excessive 

charges since April 15, 1997, and although the Illinois Commission found that the incumbent 

local exchange carriers’ rates did not comply with the Commission’s new services test 

requirements, the Illinois Commission denied any refunds of the charges paid by payphone 

providers that exceeded this Commission’s cost-based rate requirements, 7 even though the 

Commission’s own orders repeatedly emphasized that actual compliance must occur no later 

than April 15, 1997.   

Furthermore, the Illinois Commission has refused to implement the Commission’s other 

requirement, that incumbent local exchange carriers would not be eligible to receive dial around 

compensation for their payphones in any state until the carrier was in actual compliance with the 

cost-based rate requirement.  The extensive record in the Illinois proceeding undisputedly 

                                                 
7 Illinois Commerce Commission. On its Own Motion Investigation into Certain Payphone Issues as Directed in 
Docket 97-0225, ICC Docket No. 98-0195, Interim Order, (November 12, 2003). 
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established that the incumbent local exchange carriers received hundreds of millions of dollars of 

dial around compensation for their payphones since April 15, 1997 based on their false 

certifications that they were in compliance with the Commission’s new services test.  Despite the 

Commission’s insistence that the self-certification would not substitute for actual compliance, 

and that it was a matter to be left to the state jurisdiction and the Commission to enforce, these 

Commission orders have received no effect. 

The IPTA proceeded just as the Commission directed.  It filed a petition for proceedings 

before the Illinois Commission to enforce the Commission’s Payphone Orders within a month of 

the April 15, 1997 due date.  This petition expressly sought not only implementation of cost-

based rates, but also a refund of any excessive charges after the April 15, 1997 deadline.  An 

extensive evidentiary record was built regarding the underlying costs of the network services 

along the Commission’s guidelines, and establishing that the carriers were receiving hundreds of 

millions of dollars based on their false certifications of compliance with the new services test.  

At the conclusion of the hearing, the Illinois Commission conclusively found that the rates did 

not comply with the new services test.  Yet, the Illinois Commission did not implement either the 

Commission’s requirement that the cost-based rates be effective no later than April 15, 1997 or 

the Commission’s holding that the carriers were not eligible for receipt of dial around 

compensation before their rates to payphone providers were in actual compliance with the new 

services test. 

 While awaiting the Commission’s decision on the IPTA’s Petition for a Declaratory 

Ruling, the Illinois Appellate Court recently addressed the appeal of the Illinois Commission 

order.  Although the Illinois requirements authorizing non-cost-based rates were found to permit 

rates that exceeded the Commission’s cost-based rate requirements, the Appellate Court held that 
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the Illinois requirements remained in effect until November 12, 2003, when the Illinois 

Commission implemented the federal requirements.  No recognition was given either to the 

Commission’s express orders that new service test rates must be effective no later than April 15, 

1997, or to the Commission’s express orders that all inconsistent state requirements had been 

preempted.  Furthermore, although the Commission also established compliance with new 

services test rates as a requirement for incumbent carriers’ eligibility for dial around 

compensation, expressly for the purpose of enforcing the payphone providers’ rights under the 

Payphone Orders, the Appellate Court held that payphone providers have no standing to even 

raise this issue.8  So, despite irrefutable record evidence of blatant violations of the 

Commission’s numerous orders, these orders have become meaningless in actual 

implementation. 

As previously noted, time is running out.  The Illinois proceedings are now before the 

Illinois Supreme Court on a Petition for Leave to Appeal.  The Oregon PUC is awaiting guidance 

from the Commission, as is the Massachusetts Supreme Judicial Court.  The Commission needs 

to act now by issuing a declaratory ruling to implement the very orders in which the Commission 

emphasized that it would require actual compliance. At stake are not only the federal rights of 

the numerous payphone providers that the Commission labored so long to ensure, but the 

credibility and substance of the Commission’s own orders. 

After extensive proceedings to develop the requirements of section 276, the Commission 

established a clear policy that required cost-based rates no later than April 15, 1997, and further 

that, to enforce this requirement, incumbent carriers would not be eligible for dial around 

compensation until they were in actual compliance.  If the Commission does not proceed now on 

this and the other pending petitions, those orders will go for naught, to the detriment of numerous 
                                                 
8 See Attachment A, a copy of the Illinois Appellate Court Order. 
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payphone providers in various states that have relied upon the Commission for enforcement of 

their federal rights. 

CONCLUSION 

For the reasons stated above, and for those stated in the IPTA Petition, the Illinois Public 

Telecommunications Association respectfully submits that the Commission should grant the 

Florida Public Telecommunications Association’s Petition and proceed to issue a declaratory 

ruling on that petition and the other petitions pending before the Commission. 

 

________/s/_______________________ 
Michael W. Ward, attorney for the 
Illinois Public Telecommunications Association 

Michael W. Ward 
Michael W. Ward, P.C. 
1608 Barclay Blvd. 
Buffalo Grove, Illinois 60089 
847-243-3100 Telephone 
847-808-1570 Fax 
mwward@dnsys.com  

 

February 28, 2006 
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